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Modifications to the Sentencing Guidelines

 The Commission closely monitors the sentencing 
guidelines system and, each year, deliberates upon 
possible modifications to the guidelines. 

 Under § 17.1-806 of the Code of Virginia, any 
modifications adopted by the Commission must be 
presented in its annual report, due to the General 
Assembly each December 1. 

 Unless otherwise provided by law, the changes 
recommended by the Commission become effective 
on the following July 1.



Proposals for Revisions to Existing Guidelines Offenses

 Proposals are designed to maximize compliance 
and balance mitigation and aggravation rates to 
the extent possible.

 Current guidelines worksheets serve as the base 
for scoring historical cases, but the points 
assigned to those factors may be adjusted and 
new factors may be added.

 Procedure: Is the preference to vote on each 
proposal separately? 



Proposed Recommendation 1:

Revise guidelines for 
Sex Offender Registry Violation –
Not Violent Category, 2nd or Subsequent
(§ 18.2-472.1(A))



Compliance
66.7%

Aggravation
26.1%

Mitigation
7.2%

Compliance with the current guidelines for this 
offense is below the overall compliance rate and, 
when judges depart, they are significantly more 
likely to sentence above the guidelines than below.

Compliance with Guidelines for
Sex Offender Registry Violation – Not Violent Category, 2nd or Subsequent

(§ 18.2-472.1(A))

FY2013 – FY2017 
Number of Sentencing Events = 153

Note:  Worksheets with scoring errors were excluded from the analysis.
Source:  Sentencing Guidelines Data System (download May 18, 2018)



No changes 
proposed for 
Section A

Did Not 
Receive 
Section C 
Disposition

Received 
Section C 
Disposition

Not Recommended 
for Section C 91.2% 8.8%

Recommended for 
Section C 19.4% 80.6%



Offenders being 
sentenced for a Sex 
Offender Registry 
violation should  
always be scored   
as legally restrained.

Section B -
Proposed

NEW FACTOR -
Only scored when 
the Primary Offense 
is a Sex Offender 
Registry Violation.

If total is 10 or more, recommendation is JAIL up to 6 months.



For offenders convicted of this offense 
and recommended for Section C, 
compliance with the guidelines is 74% 
and departures are roughly evenly split 
above and below the guidelines.

No changes 
proposed for 
Section C



Compliance with Guidelines for
Sex Offender Registry Violation – Not Violent Category, 2nd or Subsequent

(§ 18.2-472.1(A))

Note:  Worksheets with scoring errors were excluded from the analysis.
Source:  Sentencing Guidelines Data System (download May 18, 2018)

FY2013 – FY2018 
Number of Sentencing Events = 169

Dispositional Compliance/Departure Rates

Current
As 

Proposed

Compliance 61.1% 66.3%

Mitigation 8.9% 14.8%

Aggravation 29.0% 18.9%



Compliance with Guidelines for
Sex Offender Registry Violation – Not Violent Category, 2nd or Subsequent

(§ 18.2-472.1(A))

Note:  Worksheets with scoring errors were excluded from the analysis.
Source:  Sentencing Guidelines Data System (download May 18, 2018)

FY2013 – FY2018 
Number of Sentencing Events = 169

Overall Compliance/Departure Rates

Current
As 

Proposed

Compliance 66.9% 69.2%

Mitigation 8.3% 13.6%

Aggravation 24.9% 17.2%



Proposed Recommendation 1
Proposal’s Impact on Sex Offender Registry Violations - Violent Category 

(§ 18.2-472.1(B))

 If properly scored on current guidelines, offenders 
categorized as violent who are convicted under                          
§ 18.2-472.1(B) for a 2nd or subsequent Sex Offender 
Registry violation will always be recommended for 
an active term of incarceration.

 If properly scored on current guidelines, offenders 
categorized as violent who are convicted under                          
§ 18.2-472.1(B) for a 1st Sex Offender Registry 
violation will be recommended for an active term                          
of incarceration in 97.5% of the cases. 

‒ The proposed factor for Section B will be 
scored for all Sex Offender Registry violators, 
but will have next to no impact on the 
offenders categorized as violent or their 
guidelines recommendations.



Proposed Recommendation 1

Revise guidelines for 

Sex Offender Registry Violation –

Not Violent Category, 2nd or Subsequent

(§ 18.2-472.1(A))

as proposed



Proposed Recommendation 2:

Add Possession of Methamphetamine 
Precursors (§ 18.2-248(J)) to the 
Schedule I or II Drug Guidelines



Proposals for New Guidelines Offenses

 Proposals reflect the best fit for the historical data.

 Proposals are designed to closely match the 
historical rate of incarceration in prison and jail.

 Current guidelines worksheets serve as the base 
for scoring historical cases, but the points 
assigned to those factors may be different for the 
new offense and new factors may be added.



Possess Methamphetamine Precursors 
§ 18.2-248(J) 

§ 18.2-248(J)
Except as authorized in the Drug Control Act (§ 54.1-
3400 et seq.), any person who possesses any two or 
more different substances listed below with the intent 
to manufacture methamphetamine, methcathinone, or 
amphetamine is guilty of a Class 6 felony: 

Liquified ammonia gas, ammonium nitrate, ether, 
hypophosphorus acid solutions, hypophosphite salts, 
hydrochloric acid, iodine crystals or tincture of iodine, 
phenylacetone, phenylacetic acid, red phosphorus, 
methylamine, methyl formamide, lithium, sodium metal, 
sulfuric acid, sodium hydroxide, potassium dichromate, 
sodium dichromate, potassium permanganate, 
chromium trioxide, methylbenzene, methamphetamine 
precursor drugs, trichloroethane, or 2-propanone.

Enacted by the 
2005 General Assembly



Possess Methamphetamine Precursors 
§ 18.2-248(J)

Data reflect events in which this offense was the primary 
(or most serious) offense at sentencing.

Disposition Percent Median 
Sentence

No Incarceration 39.9% NA

Incarceration 
Up to 6 Months 32.4% 4 Months

Incarceration 
More than 6 Months 27.7% 1 Year

FY2013 – FY2017 
Number of Sentencing Events = 213

Source:  Supreme Court of Virginia - Circuit Court Management System (CMS)



SPLIT FACTOR –
Offenders convicted of 
possessing meth precursors 
will receive higher points for 
prior drug convictions.

Those with 2 or more prior 
felony drug convictions will 
have enough total points to 
always be recommended for 
Section C.

Section A -
Proposed

If total is 11 or more, go to Section C.



SPLIT FACTOR –
Offenders convicted                        
of possessing meth 
precursors will receive 
higher points for having 
any prior incarcerations/ 
commitments.

If total is 9 or more, recommendation is JAIL 1 day to 3 months.
If total is 12 or more, recommendation is JAIL 3 to 6 months.

Section B -
Proposed



Offenders convicted of this 
offense will be scored the 
same as those convicted 
of Sell, etc., imitation 
Schedule I or II drug. 

Section C -
Proposed



Possess Methamphetamine Precursors 
§ 18.2-248(J)

Probation/No 
Incarceration

Incarceration up 
to 6 months

Incarceration of  
more than 6 Months

(Range includes 
prison)

Actual Practice 39.9% 32.4% 27.7%

Recommended 
under Proposed  
Guidelines

39% 34.3% 26.8%

Proposed guidelines are aligned 
with the actual prison 

incarceration rate



Possess Methamphetamine Precursors 
§ 18.2-248(J)

Offenders Sentenced to 
Incarceration of More than 6 Months

Median Sentence (in years)

1.0 1.0

Actual
Practice

Proposed
Guidelines



Proposed Recommendation 2

Add Possession of 

Methamphetamine Precursors (§ 18.2-248(J)) 

to the Schedule I or II Drug Guidelines

as proposed



Proposed Recommendation 3:

Revise guidelines for 
Child Abuse and Neglect Resulting in 
Serious Injury (§ 18.2-371.1(A))



Compliance
56.5%

Aggravation
29.5%

Mitigation
14.0%

Compliance with the current guidelines for this 
offense is below the overall compliance rate and, 
when judges depart, they are significantly more 
likely to sentence above the guidelines than below.

Compliance with Guidelines for
Child Abuse and Neglect Resulting in Serious Injury (§ 18.2-371.1(A))

FY2013 – FY2017 
Number of Sentencing Events = 214

Note:  Guidelines worksheets with scoring errors were excluded from the analysis. 
One offender was excluded because a criminal history report could not be located.

Source:  Sentencing Guidelines Data System (download May 18, 2018)



Note:  Guidelines worksheets with scoring errors were excluded from the analysis. 
One offender was excluded because a criminal history report could not be located.

Source:  Sentencing Guidelines Data System (download May 18, 2018)

FY2013 – FY2017 
Number of Sentencing Events = 214

Dispositional 
Compliance/Departure Rates

Compliance 72.8%

Mitigation 13.8%

Aggravation 13.4%

Section C Recommendations
Compliance/Departure Rates

Compliance 57.4%

Mitigation 12.4%

Aggravation 30.2%

Dispositional compliance is the degree                     
to which judges agree with the type of 
sanction recommended by the guidelines.

Compliance with Guidelines for
Child Abuse and Neglect Resulting in Serious Injury (§ 18.2-371.1(A))



No changes 
proposed for 
Sections A and B

If the guidelines are 
scored correctly, 
offenders convicted 
of child abuse 
resulting in serious 
injury will always be 
recommended for jail 
or prison.



Section C -
Current



Current factor

Proposed factor

Current factor

Proposed factor

Section C -
Proposed



FY2013 – FY2017 
Number of Sentencing Events = 214

Note:  Guidelines worksheets with scoring errors were excluded from the analysis. 
One offender was excluded because a criminal history report could not be located.

Source:  Sentencing Guidelines Data System (download May 18, 2018)

Overall Compliance/Departure Rates

Current
As 

Proposed

Compliance 56.5% 59.3%

Mitigation 14.0% 15.9%

Aggravation 29.5% 24.8%

Compliance with Guidelines for
Child Abuse and Neglect Resulting in Serious Injury (§ 18.2-371.1(A))



Proposed Recommendation 3

Revise guidelines for 
Child Abuse and Neglect Resulting 
in Serious Injury (§ 18.2-371.1(A))

as proposed



Proposed Recommendation 4:

Add DUI after Prior Felony DUI, 
Manslaughter or Maiming Conviction
(§ 18.2-266 / § 18.2-270(C,2))
to the Felony Traffic Guidelines



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
§ 18.2-266 / § 18.2-270(C,2)

§ 18.2-270(C,2) 

A person who has been convicted of §§ 18.2-36.1, 
18.2-36.2, 18.2-51.4, 18.2-51.5 or a felony violation of 
§ 18.2-266 shall upon conviction of a subsequent 
violation of § 18.2-266 be guilty of a Class 6 felony. 
The punishment of any person convicted of such a 
subsequent violation of § 18.2-266 shall include a 
mandatory minimum term of imprisonment of one 
year and a mandatory minimum fine of $1,000.

Added by the 
2013 General Assembly

§ 18.2-36.1  Involuntary vehicular manslaughter (DUI)
§ 18.2-36.2  Involuntary watercraft manslaughter (BUI)
§ 18.2-51.4  Maiming, etc., from driving while intoxicated
§ 18.2-51.5  Maiming, etc., from boating while intoxicated
§ 18.2-266   Driving under the Influence 



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
§ 18.2-266 / § 18.2-270(C,2)

FY2014 – FY2017 
Number of Sentencing Events = 139

Disposition Percent Median 
Sentence

No Incarceration 0.0% NA

Incarceration 
Up to 6 Months 0.0% NA

Incarceration 
More than 6 Months 100.0% 1 Year

Data reflect events in which this offense was the primary 
(or most serious) offense at sentencing.

Note:  Cases resulting in sentences of less than one year were assumed to be in error and were excluded.
Offenders for whom a criminal history report could not be located were also excluded.

Source:  Supreme Court of Virginia - Circuit Court Management System (CMS)



Offenders convicted of this 
offense will be scored the 
same as those convicted of 
DUI 4th and will always be 
recommended for Section C.

If total is 9 or more, go to Section C.

Section A -
Proposed



No changes 
proposed for 
Section B

Offenders convicted of this 
offense will always be 
recommended for Section C.



Offenders convicted 
of this offense will be 
scored the same as 
those convicted of                     
DUI 4th.

Offenders convicted of this 
offense will receive one 
point more than those 
convicted of DUI 4th.

Section C -
Proposed



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
§ 18.2-266 / § 18.2-270(C,2)

Note:  Cases resulting in sentences of less than one year were assumed to be in error and were excluded.
Offenders for whom a criminal history report could not be located were also excluded.

Source:  Supreme Court of Virginia - Circuit Court Management System (CMS)

Probation or 
Incarceration      

up to 6 Months

Incarceration of  
more than 6 Months

(Range includes prison)

Actual Practice 0.0% 100.0%

Recommended 
under Proposed  
Guidelines

0.0% 100.0%

Proposed guidelines are aligned 
with the actual prison 

incarceration rate



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
§ 18.2-266 / § 18.2-270(C,2)

Note:  Cases resulting in sentences of less than one year were assumed to be in error and were excluded.
Offenders for whom a criminal history report could not be located were also excluded.

Source:  Supreme Court of Virginia - Circuit Court Management System (CMS)

1.0
1.4

Actual
Practice

Proposed
Guidelines

Offenders Sentenced to 
Incarceration of More than 6 Months

Median Sentence (in years)

Median 
Recommended Range:
1 yr.  to  1 yr. 7 mos. 



Proposed Recommendation 4

Add DUI after Prior Felony DUI, Manslaughter or Maiming Conviction

(§ 18.2-266 / § 18.2-270(C,2))

to the Felony Traffic Guidelines

as proposed



Proposed Recommendation 5:

Amend the Sentencing Revocation 
Report (SRR) to address administrative 
removals from the CCAP program



Sentencing Revocation Report (SRR)

 Removal from CCAP for administrative reasons is 
scored as a violation of special conditions

‒ No misconduct to score

‒ Often for medical reasons

‒ Data used in the creation of guidelines did not 
include administrative discharges from CCAP

 Defendant must go through a violation hearing to be 
sentenced. (This procedural issue can only be 
addressed by the legislature)





Sentencing Revocation Report (SRR)



Proposed Recommendation 5

Amend the Sentencing Revocation Report (SRR) to address 

administrative removals from the CCAP programs

as proposed
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